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Memorandum Of Association/ TITEfZ‘.’ f%I'FITfeIW:

The Memorandum of Association or MOA of a company defines the constitution and the scope of
powers of the company. In simple words, the MOA is the foundation on which the company is built.
In this article, we will look at the laws and regulations that govern the MOA. Also, we will understand
the contents of the Memorandum of Association of a company.
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Obiject of registering a Memorandum of Association or MOA.:

e The MOA of a company contains the object for which the company is formed. It identifies the
scope of its operations and determines the boundaries it cannot cross.

e Itisa public document according to Section 399 of the Companies Act, 2013. Hence, any
person who enters into a contract with the company is expected to have knowledge of the
MOA.

e It contains details about the powers and rights of the company.
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According to Section 2(56) of Companies Act, Memorandum means “Memorandum of

Association as originally framed or as altered from time to time in pursue of any previous
companies’ law or of this Act”.
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According to Palmer, the Memorandum of Association contains the objects for which the
company is formed, and therefore identifies the possible scope of its operations beyond which its
actions cannot go. It defines as well as confines the power of the company. If anything is done
beyond these powers that will be ultra vires the company and therefore void.
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Clauses of Memorandum of Association [Sec. 4]/ TITG&{ Rrafaa

> Name Clause/ 919 T

Situation Clause/ fUfd TS

Objects Clause/ 9% TS

Liability Clause/ QiU G8

Capital Clause/ Goil @€

Association Clause or Subscription Clause/ Q@ﬁl’@ﬁ IS g1 gegfh W Faiol
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Name Clause

A company being a distinct legal entity must have a name of its own in order to establish its separate
identity. The general rule is that a company can be registered with any name it likes subject to the
following restrictions:

>

>

The last words of the name must end with the words ‘limited’ or “private limited’ as the case
may me. It is not necessary that the word ‘company’ should form part of the name.

As per Section 4(2) no company can be registered with a name, which in the opinion of the
Central Government is undesirable. If a name is identical with, or closely resembles the name
of an existing company, it may be deemed to be undesirable by Central Government.

The name adopted by the company should not violate the provisions of the Emblems and
Name Act, 1950.

The name should not connote Government participation or patronage unless circumstances
justify the usage of such words. It should not include the word co-operative, bank, banking,
insurance, investment unless the circumstances justify.

Requirements:

As per Section 12(3) every company should

>

Paint or affix its name, outside its registered office, and outside every place where it carries
on business, in a conspicuous position, in legible letters and in the language in general use in
the locality;

Have its name engraved in legible characters on its seal;

Get its name, address of its registered office and corporate identity number along with
telephone number, fax number, if any, e-mail and website addresses, printed in all its business
letters, letter papers, billheads and in all its notices and other official publications; have its
name printed on hundies, promissory notes, bills of exchange.




Default

If there is any default in compliance it will lead to a fine of Rs. 1000 per day on the company and
every officer of the company who is in default till the default continue but not exceeding one lakh
rupees.
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Situation Clause

Memorandum of Association must state the name of the State in which the registered office of the
company is to be situated. The registered office clause is important for two reasons.

» Firstly, it determines the domicile of the company. This in turn establishes the jurisdiction of
the High Court of the State in which the registered office is situated.

» And secondly, it is at the registered office where the company’s statutory books are normally
kept, and to which notices and other communication can be sent.
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Registered office of a company is the place of its residence of the purposes of delivering or addressing
any communications, service of any notice or process of Court of Law and for determining the
question of jurisdiction in any action against the company. A company need not carry on its business
at its registered office. Nor there is any bar to having a registered office in one state and carrying on
business in another. But, every company must have a registered office within 30 days of its
incorporation.
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Objects Clause —

The most important clause in the memorandum of association of a company is the object clause. It is
object clause which lays down the objects of the company. A company cannot do anything beyond or
outside its objects and any act done beyond them will be ultra vires and void. A company can exercise
only such powers as are either expressly stated therein or as may be necessary in furtherance of its
objects. According to Section 4(C) the Memorandum of Association of a company must state the
objects for which the company is proposed to be incorporated and any matter considered necessary in
furtherance thereof.
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Liability Clause

Liability clause mentions the liability of members of the company. In case of a company limited by
shares, Memorandum of Association must have a clause to the effect that the liability of the members
is limited to the extent of the amount of the unpaid portion of the shares held by him. The
Memorandum of Association a company limited by guarantee must state the amount which each
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member undertakes to contribute to the assets of the company in the event of its being wound up.
[Section 4(1)(d)]. In case of a company having a share capital [Sec. 4(1)(e)], the amount of share
capital with which the company is to be registered and the division thereof into shares of a fixed
amount and the number of shares with the subscribers to the memorandum agree to subscribe which
shall not be less than one share and the number of shares each subscriber to the memorandum intends
to take indicated opposite his name. In case of One Person Company, the name of the person who, in
the event of death of the subscriber, shall become the member of the company [Sec. 4(1)()].

UGIKES]

YA TS DU P STl B T DT Ieord HRT ¢ | AR gRT A Hu=it & A 7, urde
RT3 3= &1 T W gH1 A1 fob ol bt g dl 3 gRI W Y WRI &
3fdae TR &1 A d% A |1 TR gRT HHd Hu= & ursie Rmnfod 39 iR &1

I BT AT Sl U G HUAT o &G B Bt (T & Ul o1 Fufl & N1 HA o
fore HRaAT B 1 [URT 4(2)( S1 )] TR Yolt T aTelt HU= & ATHa B [ | 4(1)(3 )], VR Yot &t
R FITeh 1Y HU= 1 Uoligrd fban ST 8 SR T Ffd Wik o 2R & SueT faute 3R
0 & Aeh! & 1 VIR| Pt YT ST & ol gHd & il el 8RT Th VIR J HH 3R
AARSH & AP JeUhISaR P AYAR| Bl WA I ATH & ITHH SIS TS g | U Afad Hu-t &
e |, 39 e BT A, S ATeD Dt G B RUMT T, HUT BT Taxd & ST [T | 4(1)(F)].

Capital Clause

Memorandum of Association of a limited company having share capital (i.e. company limited by
shares or company limited by guarantee having share capital) must also state the amount of share
capital with which the company is to be registered which is usually called authorized or nominal
capital. Further, division of registered share capital into shares of a fixed amount is also required to be
given in the memorandum. Each subscriber must take at least one share and write opposite his name
the number of shares he takes.
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Association Clause

This clause states that the persons subscribing their signatures at the end of the Memorandum are
desirous of forming themselves into an association in pursuance of the Memorandum. Memorandum
of Association must be signed by seven or more persons in the case of a public company and by two
or more persons in the case of a private company. Signatures shall be attested by witnesses. There
may be one witness for all signatures but one subscriber cannot be a witness to the signatures of
another. Full description, address, occupation, etc. of the subscribers and witnesses must be written.
In the case of a company having share capital, each subscriber is also required to take at least one
share and to write opposite his name the number of shares he agrees to take. Subscribers are required




to pay for these shares after the company is incorporated. They must also sign articles of association
of the company.
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Alteration of Memorandum of Association /vrﬂam&mﬁw:

A company may alter the provisions of its memorandum by passing a special resolution and after
complying with the procedure specified in the Act, (Sec. 13). U Uil Teh [aRIY URdTd UIRd b
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Alteration in the Name Clause [Sec. 13(2)]/ FITH @S ® URddT [® 1 3R)]

e The name of a company can be changed any time by passing a special resolution at the
general meeting of the company, and getting the approval of the Central Government in
writing. The change of name shall not be allowed to a company which has defaulted in filing
its annual returns or financial statements or any document due for filing with the Registrar or
which has defaulted in repayment of matured deposits or debentures or interest on deposits or
debentures [Companies (Incorporation) Rules, 2014].
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e A change of name which merely involves the deletion or addition of the word ‘private’ on the
conversion of a public company into private of vice versa doesn’t require the approval of
Central Government.
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o If, through inadvertence or otherwise, a company is registered by a name which, in the
opinion of the Central Government, is identical with or too nearly resembles the name by
which a company in existence had been previously registered, it may direct the company to
change its name and the company shall change its name or new name, as the case may be,
within a period of 3 months from the issue of such direction, after adopting an ordinary
resolution for the purpose; Where a company changes its name or obtains a new name, it shall




within a period of 15 days from the date of such change, give notice of the change to the
Registrar along with the order of the Central Government, who shall carry out necessary
changes in the certificate of incorporation and the memorandum. It is to be noted that change
of name will neither affect any rights or obligation of the company nor render any legal
proceedings by or against the company defective in any way.
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Alteration in the Situation Clause [Sec. 13]/ fufa @s o uRadq [Secl3]

Shifting of the Registered Office outside the local limits of any city, town or village where
such office is situated requires passing of special resolution by the company and notice of the
change shall be given to the Registrar within 15 days of the change, who shall record the
same.
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Shifting of the registered office within the same State from the jurisdiction of one Registrar of
Companies to the jurisdiction of another Registrar of Companies requires passing of special
resolution by the company and confirmation by the Regional Director on an application made
by the company in this regard. The shifting of registered office shall not be allowed if any
inquiry, inspection or investigation has been initiated against the company or any prosecution
is pending against the company under the Act.

TH 81 o9 & IR USiipd Sriiad &I Th HU IORER & HTYDHR & I R Ul
IR & SIBR & T RIFART HRA & [T SO gRT o=y TRaTd Ui 3T 3R
U Hey H HU GRT fhT MY STded W &R Fexie gR1 g & siaxgandl gidt ¢ | 3G
HUH P e DI o, e a1 s T @1 7 2 a1 3fifgH & dgd Hu b
eI PIE GebaHT ifed § il USlipd Srafad & RAFIIRT 3 B Al e &
ST |

Shifting of Registered Office from one State or Union territory to another State. The alteration
of the memorandum relating to the place of the registered office from one State to another
requires [Sec. 13(2)]:

- Passing of the special resolution, and

- Approval of the Central Government
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Following are the prescribed rules/ fAgferfaa Fuiia ﬁfl'ﬁf%::

An application for the purpose of seeking approval for alteration of memorandum with regard
to the change of place of the registered office from one State or Union territory to another,
shall be filed with the Central Government along with the fee and shall be accompanied by
the following documents:

- acopy of the memorandum and articles of association;

- acopy of the special resolution sanctioning the alteration by the members of the
company;

- the list of creditors and debenture holders giving details of their addresses and
amounts dues;

- an affidavit from the directors of the company that no employee shall be retrenched
as a consequence of shifting of the registered office from one state to another state;

- acopy of the notice served on the Registrar, Chief Secretary of the State Government
or Union territory where the registered office is situated at the time of filing the
application, and to the SEBI in case of listed companies.
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The company shall at least 14 days before the date of hearing—

advertise the application in a vernacular newspaper and an English newspaper circulating in
that district;

serve individual notice(s) on each debenture holder and creditor of the company; and

serve a notice together with the copy of the application to the Registrar and to the Securities
and Exchange Board of India.
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Before confirming the alteration, the Central Government shall ensure that, with respect to
every creditor and debenture holder who, have objections to the proposed shifting either his
consent to the alteration has been obtained or his debt or claim has been discharged or has
determined, or has been secured to the satisfaction of the Central Government.
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e The Central Government may make an order confirming the alteration on such terms and
conditions, if any, as it thinks fit, and may make such order as to costs as it thinks proper:
Provided that the shifting of registered office shall not be allowed if any inquiry, inspection or
investigation has been initiated against the company or any prosecution is pending against the
company under the Act. A certified copy of the order of the Central Government approving
the alteration shall be filed by the company with the Registrar of each of the States within
such time and in such manner as may be prescribed, who shall register the same, and the
Registrar of the State where the registered office is being shifted to, shall issue a fresh
certificate of incorporation indicating the alteration.
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Alteration in the Liability Clause/ 39dT @s H UREd:

Ordinarily it cannot be altered so as to make the liability of the members unlimited. However, with the
authority of the Articles of Association, a company may pass special resolution altering liability
clause of the Memorandum of Association so as to make the liability of directors or of any one
director or manager unlimited. But, in such a case any person holding office as director or manager
before such alteration shall not be liable until the expiry of his present term or unless he has accorded
his consent to his liability becoming unlimited. Alterations, which are likely to impose additional
liability on a member or which are likely to compel a member to buy additional shares of the
company after the date on which he became a member, not be made except with the consent of the
member concerned in writing. However, in case a company happens to be a club or any other
association and the alteration requires the member to pay recurring or periodical subscriptions or
charges at a higher rate, the member will be bound by the alteration although he does not agree in
writing to be bound by the alteration.
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Alteration of the Capital Clause/ Yol @S T IRddH:

Alterations in the capital clause of the Memorandum of Association may be of the following type:
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- Alteration of the share capital/ WR Uﬁﬁ ARV RCIE]
- Reduction of share capital/ IR Eljrﬁ o ol




- Variation of the rights of shareholders/ URYRD] o HYBRI H dadrd
Alteration of the Share Capital / U= Yoil PT URRadd

Following kinds of alteration in share capital may be made by a limited company having a share
capital, if authorised by its articles by passing of ordinary resolution at the general meeting

(Section 61): }AR Yol H FHAIRI UHR & uRad- LR Yol arell T SiHd HU-T gRT fhy
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(URT &Y):

increase its authorized share capital; e 31feihd ]AR Yol & gig;

- consolidate or sub-divide its share capital into shares of larger or smaller denominations;
ST TR UST B IS AT Bl Hegai o R H b a1 IU-faHTiord &,

- convert its fully paid—up shares into stock, and re-convert that stock into fully paid-up
shares of any denomination; sﬂa%’rq:ﬂawit‘r ﬂfﬁﬂmﬁ SR A PR, AR R Y
gRafdd for g8 e ¥ YiaH & R - foreht ot wiver & 2R

- cancel shares which have not been taken or agreed to be taken by any person, and
diminish the amount of its share capital by the amount of the shares. 3+ RS ﬁﬁ‘: B
it forelt qarfa gRT =7t for T & a1 R 3 fore wgd T8t §, SR ol iR Ul
HIAT 1 R 1 AR Y HH B S

Reduction of the Share Capital [Sec. 66]/ TR qTrﬁ o Hl-

To provide protection to interests of the investors especially creditors of companies, reduction of
share capital is permissible with strict stipulation of the law. A company limited by shares or a
company limited by guarantee and having a share capital, may, reduce its share capital by adopting

any of the following methods of reduction: WWW%W%%@{R&H
T B & oY, ST B T aif b 1Y R Uit & Al B Al 81 R gy A
B A7 TR GRT WA 3R R Yol T areft o, w6 Ffoied adiel 3 @ 3is off
3TTHR 3T TR Yot ) & H PR Jehell © :

- extinguish or reduce the liability on any of its shares in respect of share capital not paid-up;

Il I8! 1 TS AR Yol & Tafef & 3T bl [ W T ) GATK BT qT HH
B

- either with or without extinguishing or reducing liability on any of its shares, cancel any paid-
up share capital which is lost, or is unrepresented by available assets; or ma‘rmw af}
R R GdT ! FHIE 1 HH fobT T, feft 1ff gt IR Goll I g R S W@ TS 3,
1 YA WUl gRT Wi =Tel fopan T g; a1

- either with or without extinguishing or reducing liability on any of its shares, pay off any
paid-up share capital which is in excess of the wants of the company;

1 1 S [HHT IR WR T B GHIE 1 HH by o, Tt of g AR Gont &1
I B ol U B SRexdll F A 7;

Procedure of Reduction/ ﬁ?ﬁ CaRIER]

- The articles of association of the company must authorize the company to reduce its share
capital. (In case the articles does not authorize the company to do so, articles of the company

has to be altered to authorize the company for the same). HU B Q@ﬁlﬂ"{ﬂ & TGl Dl
SHUA DI U VIR Yol Dl HH B & T 3ifeiehd 31 A1fgu| (@ g Uit ol Thr
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TR & oY 3ifipd T8l BRa &, A Hu Y HfRipd HA & org Hut & I Y FgaT
I |

The company must pass a special resolution referred to as “a resolution for reducing share
capital”. HU DI Wgﬁﬁﬁﬂﬁ%%qu %Wﬁﬂ?ﬁ-&f@ﬁ@ﬁ
TRTa UTRd A1 GRTI

The company has to apply, by petition to the Tribunal for an order confirming the reduction.

HU B Berdl B G B a1 S & fore fesgrer o anferept graR vt g

Variation in the Rights of the Shareholders/ YRRYRSDI b AIBRI & NI

Where a share capital of the company is divided into different classes of shares, the rights
attached to the shares of any class may be varied with the consent in the writing of the holders
of not less than three-fourths of the issued shares of that class or by means of a special

resolution passed at a separate meeting of the holders of the issued shares of that class: STg1
GO BT R Yol o1 faftm a7t & Rl & faufore fasan S &, forsht oft v & i
IS BRI BT 39 & & IRT fhT 7T R & HH I HH dH-AIUTS & YRS B forrad
A T TG o Yhdl ¢ | T 3H I & oIRT b T 7T RRR] & YRSD! 1 U (el 9o d
Ui Top fI=IY Udrd o H1egH 4

If provision with respect to such variation is contained in the memorandum or articles of the
company; or Ife 39 A & dedrd & Ja¢ H Uray Hu-t & 0= a1 oral § fAfga g; a

In the absence of any such provision in the memorandum or articles, if such variation is not
prohibited by the terms of issue of the shares of that class: Provided that if variation by one
class of shareholders affects the rights of any other class of shareholders, the consent of three-
fourths of such other class of shareholders shall also be obtained and the provisions of this

section shall apply to such variation. T4 T o o ERIGEE & fopdt Ty o 3{HTT ff,
e 39 T & YW & SIRI R B! Al gRT 39 ORE B (Hadl NG 781 6

T o IS YRYURD! & Th aF gRT I UARYRD! o ol 3= aFf b SIRBRI Bl
TUIAd a8, T 30 o7 P YIRYRB! Bt dF-a1UTs Jeda i U B Sl 3R 39
YRT & WG 39 A8 D dGad IR ARLBHI|

Where the holders of not less than 10% of the issue shares of a class did not consent to such
variation or vote in favour of the special resolution for the variation, they may apply to the
Tribunal to have the variation cancelled. In that case the variation shall not have effect unless

and until it is confirmed by the Tribunal. STgT fopxft a7f & fAefH IR & HH A HH 10% F
YRD| - T TRE D dadId & (o8 JgHld a1 af a1 fi=ar o fore fa=iy Yevew & e H ale
et o, 3 firsrr ) 35 A & for fesgar & aimde &% Tehd €1 39 A | Ry as
I THTd T8t rft ofe e b fosgaat gIRT 39! gfY 18t &t el 3 |

11




